STATEMENT FROM ACADEMIC AND LEGAL EXPERTS

Regarding the addition of Schedule 5 to the Social Security and Other Legislation Amendment
(Technical Changes No. 2) Bill 2025 proposing powers to allow police and ministerial
cancellation of social security payments for those with outstanding warrants in relation to
“serious violent or sexual offences.”

We, the undersigned academics and legal experts, call on the Australian Government to immediately
remove Schedule 5 from the Social Security and Other Legislation Amendment (Technical Changes
No. 2) Bill 2025. In doing so, we add our voices to a building coalition of anti-poverty advocates, legal

services, human rights experts, disability representative organisations, and senators (see here, here),
who also strongly oppose the amendment.

Schedule 5 was added to the Bill on 28 October 2025 without prior announcement or any public
consultation.! This Schedule allows state, territory, or federal police to—in relation to individuals with
outstanding warrants for serious violent or sexual offences—Ilodge a request with the Minister for
Home Affairs to have that person’s social security payments and concessions (under the Social
Security Act 1991 (Cth)), family assistance payments (under the 4 New Tax System (Family
Assistance) Act 1999 (Cth)) and parental leave pay (under the Paid Parental Leave Act 2010 (Cth))
cancelled.?

The (revised) explanatory memorandum to the Bill states:

The objective of this measure is to ensure people who are subject to an outstanding
arrest warrant for a serious offence can no longer be supported through the social
security and family payments systems.

This represents a dangerous departure from fundamental legal principles that underpin Australia’s
social security and criminal justice systems.

Our concerns with Schedule 5 include:

Violation of the presumption of innocence and due process

The proposed amendments would allow the Minister for Home Affairs to cancel social security
payments for individuals who are merely subject to an outstanding arrest warrant—that is, individuals
who have not been arrested, charged, tried, or convicted, and who may be entirely unaware that a
warrant exists. This punishes people who are legally innocent, directly contradicting the presumption
of innocence, a fundamental principle of Australian common law? that is expressly protected under
Article 14(2) of the International Covenant on Civil and Political Rights, to which Australia is a State
Party. Article 14(2) provides that “everyone charged with a criminal offence shall have the right to be
presumed innocent until proved guilty according to law.”

Ministerial power without procedural safeguards or independent review

The amendment would grant the Minister for Home Affairs personal decision-making power over
individual welfare cases based on police requests, with no access to merits review—only the limited
avenue of judicial review. This contrasts sharply with the normal social security framework where,

! The amendment adds to Schedules 1-4, which contain provisions concerning debt waivers and income apportionment.
This letter concerns only Schedule 5.

2 Around 5.4 million Australians currently receive one or more of these benefits.

3 Although those held on remand in Australia currently have their social security benefits suspended prior to any trial or
conviction, they will have had access to legal support and appeared before a judge before their payment is stopped. Unlike
a cancellation, they do not need to re-apply if they are released. Those on remand also have their basic needs (food, shelter)
provided for.
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with very narrow exceptions, decisions are made by delegates applying legislated criteria and are
subject to independent appeal and review through the Administrative Review Tribunal.

Under the proposed Schedule 5, a person could have their payment cancelled without being aware a
warrant exists, with no requirement to revoke the cancellation once they have been arrested, no
provision for back-payment if found innocent, and no meaningful way to challenge the decision before
losing their income. This concentration of power removes the checks and balances that protect against
arbitrary decision-making, political interference, and errors, creating a parallel system where social
security recipients are denied the procedural protections fundamental to the rule of law.

From a constitutional perspective, Schedule 5 risks blurring the separation of powers that underpins
Australia’s system of government. It enables an executive officer, the Minister, to impose what is
effectively a punitive sanction on the basis of mere allegation, without judicial determination or due
process. In substance, this power authorises the executive to impose a measure that is punitive in
nature and traditionally reserved to the judiciary, blurring the distinction between administrative and
judicial functions.

Lack of parliamentary scrutiny and consultation

Schedule 5 was inserted into the Bill on 28 October 2025, after the House of Representatives had
completed its consideration in detail stage—Dbypassing normal scrutiny processes and coming after all
parliamentary committee inquiries had concluded. No opportunity was provided for public
consultation, stakeholder input, or proper scrutiny. The Government has not revealed what
consultations, if any, occurred with state and territory governments, or other stakeholders.

Disproportionate impacts for First Nations peoples, as demonstrated in New Zealand

The measure will inevitably have discriminatory effects on Aboriginal and Torres Strait Islander
peoples, who are grossly overrepresented at every stage of the criminal justice system. Aboriginal and
Torres Strait Islander peoples represent just 3.8% of Australia’s population, but ~36% of the total
prison population at June 2024 (ABS 2024). Despite rhetoric around reducing incarceration, the
incarceration rate continues to climb year on year, increasing by 15% since 2020, and by more than
26% since 2016 (Productivity Commission 2025). Because First Nations people are disproportionately
subject to arrest warrants and police contact, they will inevitably be disproportionately affected by
powers that allow police to trigger welfare cancellations based on warrants.

Evidence from Aotearoa/New Zealand—where similar powers exist—shows such measures are
applied to Maori individuals at double the rate of other social security recipients, with usage increasing
over time. New Zealand’s Welfare Expert Advisory Group recommended removing these powers in
2019. While Maori peoples represent about 15% of Aotearoa/New Zealand’s population, they make up
over 50% of the prison population.

By cancelling income support for people who have not been convicted of any crime, Schedule 5 will
increase poverty among populations already subjected to over-policing and disproportionate contact

with the criminal justice system, potentially driving people to commit survival crimes to obtain food,
shelter, and other basic necessities.

Disproportionate impacts for victims of violence
It has been widely reported and repeatedly shown that many victims of domestic violence are
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misidentified as perpetrators and subsequently drawn into the criminal justice system—including by
way of arrest warrant (Reeves 2021; Reeves 2023; Hobbins & Breen 2024). Australia’s 2024 Senate
Inquiry into Missing and Murdered First Nations Women and Children found that misidentification of
women who are victims of violence as perpetrators puts First Nations women at particular risk.

Schedule 5 would create a dangerous mechanism for this misidentification to have immediate and
severe consequences. A woman fleeing domestic violence could, for instance, be misidentified by
police as a perpetrator rather than a victim. If police issue a warrant for her arrest and she cannot be
located because she is in hiding or in the process of fleeing, Schedule 5 would allow police to request
cancellation of any social security payment(s) she receives. Her income would be cut off at the most
dangerous time in her life, without any opportunity to explain the circumstances, present evidence of
the abuse she suffered, or seek legal advice. This could force her (and any dependents) to return to the
violent situation or become homeless, compounding the danger she faces.

Incoherent federal-state arrangements without accountability

Most serious violent and sexual offences are state crimes investigated by state police. Schedule 5,
which provides the option of either state, territory, or federal police lodging ‘cancellation requests’
with the Minister, allows state police—over whom the federal Home Affairs Minister has no
oversight—to trigger federal welfare cancellations. Under these proposed arrangements, the federal
Minister would make decisions based on requests from agencies outside their authority, with no
visibility into varying state policing practices or mechanisms to ensure consistent, appropriate use
across jurisdictions. This affords state law enforcement a federal punitive tool without normal federal-
state accountability frameworks or consultation with state governments.

Possible severe harm to dependents

The amendments apply to Parenting Payment, Family Tax Benefit, concession cards, and Paid Parental
Leave, meaning children and other family members not accused of any offence will be deprived of
essential household income. Like other Australians, many social security recipients share bank
accounts with other family members, including family members caring for children and other
dependents. While the Minister must “have regard to” the effect on dependents, this does not prevent a
notice being issued: protections that have been described by Senator David Pocock as “extremely
thin”. The result will be increased financial stress, inability to pay rent and bills, and potentially child
removals—punishing whole families for unproven allegations against one member.

International evidence demonstrates harm

As outlined earlier, Aotearoa/New Zealand introduced similar arrest warrant sanctions in 2013. A 2021
government report found usage was increasing and disproportionately affecting Maori recipients.
Aotearoa/New Zealand’s Welfare Expert Advisory Group recommended removing the sanction in
2019. In the United States, "fugitive felon" provisions introduced in 1996 faced implementation
failures and legal challenges, with many elderly and vulnerable people affected when unaware of
warrants. Following a subsequent class action settlement and court order, the US significantly
restricted these provisions, with the US Government also back-paying more than $500 million to tens
of thousands of individuals whose benefits were found to have been wrongly suspended or cancelled
under these measures (see here, here).

Existing mechanisms are adequate and current safeguards are more protective
Current law already suspends payments for people on remand or imprisoned, but only after they have
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been arrested, accessed legal support, and appeared before a judge who has made a judicial decision to
remand them in custody—where they have access to food and shelter. This ensures due process and
that basic needs are met.

In contrast, Schedule 5 would cancel payments for people who have not been arrested, have never
appeared before any court, may be unaware a warrant even exists, and are living in the community
where they need income for rent, food, and bills. Numerous other existing mechanisms within the
social security system already enable payment suspension for those evading authorities, including
requirements to keep residential addresses current, regularly submit income reports, and comply with
compulsory activities. These new powers are unnecessary and far more draconian than existing
provisions, removing protections that even people on remand currently receive.

Unacceptable precedent

In 2014, when similar provisions were introduced for alleged ‘foreign fighters’, the Castan Centre for
Human Rights stated: “People deemed to be of ‘bad character’ are not deserving of homelessness or
starvation, and nor are their families—the whole suggestion is abhorrent.”

A joint submission from councils for civil liberties across Australia cautioned that depriving
individuals of welfare benefits on ministerial direction—without conviction, or avenues for review—
amounts to punishment beyond that imposed by the courts. They warned that such a measure would
effectively create a form of second-class citizenship, in which certain individuals are stripped of
fundamental entitlements on the basis of untested allegations, an outcome they described as
unacceptable.

These concerns are even more acute when the power extends beyond national security cases to any
person with an outstanding warrant—a far broader and less defined category that will inevitably
capture vulnerable individuals, including those who may be unaware a warrant has been issued. This
continues to set an unacceptable precedent.

Our position:

We, the undersigned academics and legal experts, call on the Australian Government to
immediately remove Schedule 5 from the Social Security and Other Legislation Amendment
(Technical Changes No. 2) Bill 2025.

We support proper parliamentary process. If the Government believes such powers are necessary,
Schedule 5 should be removed from this Bill and introduced as separate legislation subject to:

full public consultation with affected communities, legal experts, and welfare organisations
comprehensive parliamentary inquiry and scrutiny

detailed human rights assessment, and

consultation with state and territory governments.

We oppose the establishment of a two-tier justice system that strips welfare recipients of the basic
legal safeguards that underpin equality before the law—due process and the presumption of innocence.
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